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Pursuant to notice, these matters were heard before the
Di vi sion of Adm nistrative Hearings by its assigned
Adm ni strative Law Judge, Donald R Al exander, on May 13-16,
June 17-20, 23-25, August 18-20, 26-28, and Septenber 10, 11,

23, and 24, 2003, in Sarasota, Florida.
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(Depart nent) Timothy E. Dennis, Esquire
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STATEMENT OF THE | SSUE

The issue is whether a Sarasota County plan amendnment
adopted by Ordi nance No. 2001-76 on July 10, 2002, is in
conpl i ance.

PRELI M NARY STATEMENT

This matter began on July 10, 2002, when Respondent,
Sarasota County (County), adopted Ordi nance No. 2001-76, which
anmended the Future Land Use Chapter of the County's
Conmpr ehensi ve Plan (Plan) by adding a "supplenent,” which
di vided the County into six Resource Managenent Areas and
adopted rel ated goal s, objectives, and policies. On Septenber
5, 2002, Respondent, Departnment of Comrunity Affairs
(Departnent), issued its Notice of Intent to Find the Sarasota
County Conprehensive Plan Amendnents in Conpliance under
Section 163.3184(9), Florida Statutes (2002).1

On Septenber 26, 2002, Pal mer Ranch Hol di ngs, Ltd., and
McCann Hol di ngs, Ltd. (Case No. 02-3894GM); Taylor Ranch, Ltd.
(Case No. 02-3895GM); Taylor Ranch, Inc. (Case No. 02-3896GM ;
Manasot a- 88, Inc. (Manasota-88) and d enn Conpton (Conpton)

(Case No. 02-3897GM); and Becky Ayech (Ayech) (Case No. 02-



3898GM) filed Petitions for Adm nistrative Hearing
(Petitions). All cases were forwarded to the Division of
Adm ni strative Hearings on October 3, 2002, with a request
that an adm nistrative |aw judge conduct a hearing. By Order
dat ed October 25, 2002, the cases were consolidated. On
Cct ober 30, 2002, the County's Motion to Dismss the Petition
of Becky Ayech was granted, w thout prejudice; an anended
filing was subsequently made by that Petitioner on Novenber
18, 2002. Case No. 02-3894GM was voluntarily disni ssed on
February 10, 2003, while Case Nos. 02-3895GM and 02-3896GM
were voluntarily dism ssed on June 26, 2003. Therefore, only
the challenges in Case Nos. 02-3897GM and 02-3898GM renmai n

By Notice of Hearing dated October 29, 2002, a final
heari ng was schedul ed on Decenber 17-20, 2002, in Sarasota,
Florida. At the request of Petitioners in Case No. 02-3894GM
the matters were continued to May 13-16, 2003, at the sane
| ocation. A Mdtion for Continuance filed by Manasota-88 and
Compt on was denied by Order dated April 30, 2003. Continued
heari ngs were held on June 17-20, 23-26, August 18-20, 26-28,
and Septenber 10, 11, 23, and 24, 2003. Nunerous procedural
and di scovery issues arose both before and during the final
hearing, and the rulings on those matters are found in
prelimnary orders or the Transcript of the hearing.

At the final hearing, Manasota-88 and Conpton presented



the testinony of Dr. Stanley K. Smth, Director of the Bureau
of Econom c¢ and Busi ness Research (BEBR) at the University of
Fl ori da and accepted as an expert; Dr. WIlliam A Dunson, a

bi ol ogi st and accepted as an expert; Janmes W Beever, 111, a
Florida Fish and WIldlife Conservation Comm ssion biol ogi st
and accepted as an expert; Richard A. Drummond, Al achua County
Growt h Managenent Director (fornmerly the County Chief of Long
Range Pl anni ng) and accepted as an expert; R Wayne Bennett, a
pl anner and accepted as an expert; Dennis B. W/Ikison, General
Manager of the County Growth Managenent Busi ness Center

Cl arke Davis, a County Senior Engineer; John D. Know es,
Supervi sor of Planning for the Sarasota County Utilities;
Tamara W Schells, a County planner; M chael W Guy, Director
of the Manatee/ Sarasota County Metropolitan Pl anning

Organi zation; Al an Weel er, Executive Director of the Sarasota
County Public Works; and John Zi merman, a County Public Works
Depart nent enpl oyee. Also, they offered Manasota Exhi bits 5-
9, 15-26, 30, 31, 33, 36, 38, 45-47, 49, 51-55, 57, 58, 61,

62, 64, 65, 80, 89-93, 98, 106, 113, 116, 117, 133, 134, 140,
147, 153, 154, 159A-C, 160, and 161. AlIl were received in

evi dence except Exhibit 62. Ayech testified on her own behal f
and presented the testinmony of Maurie Duggan and Ell en

Ri chardson, both County residents. She also offered Ayech

Exhi bits 3-6, 28, 29, 40, 45-61, 74-109, 126-131, 135-139,



144A and B, and 203-206, which were received in evidence. The
Departnent presented the testinony of Mchael D. MDaniel, its
State Initiatives Adm ni strator and accepted as an expert, and
of fered Departnment Exhibit 1, which was received in evidence.
The County presented the testinony of Dennis B. W Kkison,
CGeneral Manager of the County G owth Managenment Busi ness
Center; Robbie Rogers, Sumter County Director of Planning;

O ga Ronay, Manager of Planning Services; Tamara W Schells, a
County planner and accepted as an expert; Dr. Henry H.

Fi shki nd, a econom st and accepted as an expert; Theresa A
Connor, a professional engineer and County General Manager of
Wat er Resources; Dr. Jay H. Exum an environnental planner and
accepted as an expert; Steven M Suau, County Stormnater
Program Director; Tinothy T. Jackson, an urban planner and
accepted as an expert; Frances E. Chandl er-Mari no, an urban

pl anner and accepted as an expert; John D. Know es, a

pr of essi onal engi neer and Supervi sor of Planning for the
Sarasota County Utilities; and James K. Harriott, Jr., a

pr of essi onal engi neer and County Transportation Planning
Manager. Also, it offered County Exhibits 1A-K, 8, 10, 11,

16, 19, 21, 23, 27, 29, 33-38, 40, 47, 48, 54, and 55, which
were received in evidence. Finally, the parties offered Joint
Exhibits 1-6, which were received in evidence.

The Transcript of the hearing (thirty-one volunmes) was



filed on February 20, 2004. By agreenent of the parties, the
time for filing proposed findings of fact and concl usi ons of

| aw was extended to March 26, 2004. |In addition, the parties
were authorized to file replies to the other parties' filings
no later than April 2, 2004. All parties made tinely filings,
and they have been considered by the undersigned in the
preparation of this Recomrended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

A. Background

2 was

1. The County's original Plan, known as Apoxsee,
adopted in 1981. In 1989, the County adopted a revised and
updat ed version of that Plan. The current Plan was adopted in
1997 and is based on an Eval uation and Apprai sal Report (EAR)
approved by the County on February 20, 1996.

2. After a lengthy process which began several years
earlier, included input fromall segnents of the comunity,
and invol ved t housands of hours of community service, on
February 28, 2002, the County submtted to the Departnment a
package of anmendnments conprised of an overlay system (with
associ ated goal s, objectives, and policies) based on fifty-

year projections of growmth. The amendnments were in response

to Future Land Use Policy 4.7 which mandated the preparation



of a year 2050 plan for areas east of Interstate 75, which had
served as an urban growth boundary in the County since the

m d-1970s. Through the overl ays, the anendnents generally
established areas in the County for the |ocation of villages,
ham ets, greenways, and conservation subdivisions. On My 10,
2002, the Departnment issued its Objections, Recomendati ons,
and Comments (ORC).

3. In response to the ORC, on July 10, 2002, the County
enacted Ordi nance No. 2001-76, which included various changes
to the earlier amendnent package and generally established six
geographi c overlay areas in the County, called Resource
Managenent Areas (RMAs), with associ ated goals, objectives,
and policies in the Future Land Use Chapter. The RMAs incl ude
an Urban/ Suburban RMA, an Econom c Devel opnment RMA, a Rural
Heritage/ Estate RMA, a Vill age/ Estate/ Open Space RMA, a
Greenway RMA, and an Agriculture/ Reserve RVA. The anendnents
are more commonly known as Sarasota 2050.

4. The revised anendnment package was transmtted to the
Departnment on July 24, 2002. On Septenber 5, 2002, the
Departnent issued its Notice of Intent to find the amendnents
in conpliance.

5. On Septenber 26, 2002, Manasot a-88, Conpton, and
Ayech (and four | arge | andowners who subsequently voluntarily

dism ssed their Petitions) filed their Petitions chall enging



t he new anendnents. |In their Pre-Hearing Stipulation,

Manasot a- 88 and Conpton contend that the amendnents are not

conpliance for the follow ng reasons:

6.

t he same grounds as Manasota-88 and Conpton (except for

vagueness and uncertainties of policies; an
i nconsi stent, absent or flawed popul ation
demand and urban capacity allocation

met hodol ogy; inconsistent planning time
frames; overallocation of urban capacity;
urban sprawl ; failure to coordinate future
| and uses with planned, adequate and
financially feasible facilities and
services; failure to protect wetl ands,

wi I dlife and other natural resources;
failure to meet requirements for multinodal
and area-w de concurrency standards;
failure to provide affordable housing; |and
use inconmpatibility of |and uses and
conditions; indefinite m xed uses and

st andards; |ack of intergovernnental

coordi nation; and inadequate opportunities
for public participation . . . . the
Amendnent is internally inconsistent within
itself and with other provisions of the
Sarasota County Conprehensive Plan, is not
supported by appropriate data and anal ysis
and is inconsistent with the State

Conmpr ehensi ve Plan and the Strategic

Regi onal Policy [P]lan of the Southwest

Regi onal Pl anni ng Council .

In the Pre-Hearing Stipulation, Ayech has relied on

al l egation that the anmendnents | ack intergovernnent al

t he

coordination). In addition, she has added an allegation that

the amendnents fail to adequately plan "for hurricane

evacuati on."

B.

The Parties




7. The Departnment is the state planning agency
responsi ble for review and approval of conprehensive plans and
amendnent s.

8. The County is a political subdivision responsible for
adopting a conprehensive plan and anendnents thereto. The
County adopted the anmendnents being chall enged here.

9. At the commencenent of the hearing, the parties
stipulated that Petitioners either reside, own property, or
own or operate a business within the County, and that they
made conmments, objections, or recomendations to the County
prior to the adoption of the Amendnent. These stipul ated
facts establish that Petitioners are affected persons within
t he neani ng of Section 163.3184(1)(a), Florida Statutes, and
have standing to initiate this action.

10. G ven the above stipulation, there was no testinony
present ed by Manasota-88 describing that organi zation's
activities or purpose, or by Compton individually. As to
Ayech, however, she is a resident of the County who |ives on a
5-acre farmin the "Od M akka" area east of Interstate 75,
zoned OUE, which is designated as a rural classification under
the Plan. The activities on her farm are regul ated through
County zoni ng ordi nances.

C. The Anendnent

a. Generally



11. Under the current Plan, the County uses a nunber of
growt h managenent strategies including, but not limted to:
an urban services area (USA) boundary; a m ninum residenti al
capacity "trigger"” nmechanism that is, a mininmumdwelling unit
capacity of 133 percent of housing demand projected for a ten-
year plan period follow ng each EAR, to determ ne when the USA
boundary may need to be noved; a future urban area; and
concurrency requirenents. Qutside the USA, devel opnent is
generally limted to no greater than one residential unit per
five acres in rural designated areas or one unit per two acres
in sem -rural areas.

12. The current Plan also includes a Capital |nprovenent
El ement incorporating a five-year and a twenty-pl us-year
pl anning period. The five-year list of infrastructure
projects is costed and prioritized. |In the twenty-plus-year
list, infrastructure projects are listed in al phabetical order
by type of facility and are not costed or prioritized. The
construction of infrastructure projects is inplenmented through
an annual Capital |nprovenent Program (CIP), with projects
generally being noved between the twenty-plus-year time frame
and the five-year tinme frame and then into the CIP.

13. Al of the County's future urban capacity outside
the USA and the majority of capacity remaining inside the USA

are in the southern part of the County (south of Preynore

10



Street extended, and south of Sarasota Square Mall). As the
northern part of the County's urban capacity nears buil dout,

t he County has experienced consi derabl e nmarket pressure to
create nore urban designated land in the northern part of the
County and/or to convert undevel oped rural land into |arge

| ot, ranchette subdi vi sions.

14. Because of the foregoing conditions, and the
requirenment in Future Land Use Policy 4.1.7 that it prepare a
year 2050 plan for areas east of Interstate 75, the County
began seeking ways to encourage what it considers to be a
“nmore livable, sustainable form of developnment.” This led to
t he adoption of Sarasota 2050.

15. As noted above, Sarasota 2050 consists of six
geographic overlay areas in the Future Land Use Map (FLUM,
call ed RMAs, with associ ated goals, objectives, and policies.
As described in the Plan, the purpose and objective of the
Amendnment is as foll ows:

The Sarasota County Resource Managenent
Area (RMA) Goal, Objectives and Policies
are designed as a supplenent to the Future
Land Use Chapter of Apoxsee. The RMAs
function as an overlay to the adopted
Future Land Use Map and do not affect any
rights of property owners to develop their
property as permtted under the

Conpr ehensi ve Plan, the Zoning Ordi nance or
t he Land Devel opment Regul ati ons of
Sarasota County or previously approved

devel opnent orders; provided, however, that
Policy TDR 2.2 shall apply to land | ocated

11



within the Rural/Heritage Estate, Village/
Open Space, Greenway and Agricul tural
Reserve RMAs where an increase in
residential density is sought.

16. To acconplish this purpose and objective, the RMAs
and their associated policies are expressly designed to
preserve and strengthen existing conmunities; provide for a
variety of |land uses and lifestyles to support diverse ages,
incones, and famly sizes; preserve environnental systens;

di rect population growth away from fl oodpl ai ns; avoi d urban
spraw ; reduce autonobile trips; create efficiency in planning
and provision of infrastructure; provide County central
utilities; conserve water and energy; allocate devel opnment
costs appropriately; preserve rural character, including
opportunities for agriculture; and bal ance jobs and housi ng.

17. The Anendnent creates an optional, alternative |and
use policy programin the Plan. To take advantage of the
benefits and incentives of this alternative program a
property owner nust be bound by the terns and conditions in
t he goal, objectives, and policies. Policy RVMAL. 1 explains it
this way:

The additional devel opment opportunities

af forded by the Sarasota 2050 Resource
Managenment Area Goal, Objectives and
Policies are provided on the condition that
they are inplenented and can be enforced as
an entire package. For exanple, the

densities and intensities of |and use nmade
avai l abl e by the Sarasota 2050 Resource

12



18.

Managenent Area Goal, Objectives and
Policies may not be approved for use

out side the policy framework and

i npl ementing regulatory framework set forth
her ei n.

Policy RMAL. 3 expresses the Amendnent’s optional,

alternative relationship to the existing Plan as foll ows:

Ther ef or e,

The Sarasota 2050 Resource Managenent Area
Goal , Objectives and Policies shall not
affect the existing rights of property
owners to develop their property as
permtted under the Conprehensive Plan, the
Zoni ng Ordi nance, the Land Devel opnent
Regul ations or previously approved

devel opnent orders; provided, however, that
TDR 2.2 [relating to transfer of

devel opnent rights] shall apply to | and

| ocated within the Rural Heritage/ Estate,
Vil l age/ Open Space, G eenway and

Agricul tural Reserve RMAs where an increase
in residential density is sought. |If a
property owner chooses to take advantage of
the incentives provided by the Sarasota
2050 RMA, then to the extent that there may
be a conflict between the Sarasota 2050
Resour ce Managenent Area Goal, Objectives
and Policies and the other Goal[s],

Obj ectives and Policies of APOXSEE, the
Sarasota 2050 Resource Managenent Area
Goal , Objectives and Policies shall take
precedence. The other Goals, Objectives
and Policies of APOXSEE i ncludi ng, but not
limted to, those which relate to
concurrency managenent and environnenta
protection shall continue to be effective
after the adoption of these Resource
Managenment Area Goal, Objectives and
Pol i ci es.

if a | andowner chooses to pursue the alternative

devel opnent opportunities, he essentially forfeits his current

devel opnent rights and accepts the terns and conditions of

13



Sarasota 2050.

b. The RMAs

19. The RMAs were drawn in a series of overlays to the
FLUM based on the unique characteristics of different areas of
the County, and they result in apportioning the entire County
into six RMAs. They are designed to identify, maintain, and
enhance the diversity of urban and rural |and uses in the
uni ncor porated areas of the County.

20. The Urban/ Suburban RMA is an overlay of the USA and
is conparable to the growth and devel opnent pattern defined by
the Plan. Policies for this RVA call for neighborhood
pl anni ng, providing resources for infrastructure, and
encour agi ng devel opnent (or urban infill) in a portion of the
Future USA identified in the Amendnent as the Settlenment Area.

21. The Econom c Devel opnment RMA consists of |and inside
the USA that is |located al ong existing commercial corridors
and at the interchanges of Interstate 75. In this RMA the
policies in the Anmendnment provide for facilitating economc
devel opnent and redevel opnent by preparing critical area
pl ans, encouragi ng m xed uses, providing for multi-nodal
transportation opportunities, creating |and devel opnent
regul ati ons to encourage econom c devel opment, and providi ng
nore innovative |l evel of service standards that are in

accordance with Chapter 163, Florida Statutes.

14



22. The Greenway RMA consists of |ands outside the USA
that are of special environmental value or are inportant for
envi ronnental connectivity. Generally, the G eenway RMA is
conprised of public lands, rivers and connected wetl ands,
exi sting preservation | ands, ecologically val uable | ands
adj acent to the Myakka River system nanmed creeks and fl ow
ways and wetl ands connected to such creeks and fl ow ways,
|l ands |isted as environnentally sensitive under the County’'s
Environmental |y Sensitive Lands Priority Protection Program
(ESLPPP), and | ands deenmed to be of high ecol ogi cal val ue.
This RMA is acconpani ed by a map depicting the general
| ocation of the features sought to be protected.

23. The Rural/Heritage Estate Resource Managenent RMA
consists of |lands outside the USA that are presently rural and
very low density residential in character and devel opnent and
are planned to remain in that form In other words, the RVA's
focus is on protecting the existing rural character of this
area. To acconplish this objective, and to discourage
inefficient use of land in the area, the Amendnent contains
policies that will create and inplenment nei ghborhood pl ans
focusing on strategies and neasures to preserve the historic
rural character of the RMA. It also provides incentives to
encourage the protection of agricultural uses and natural

resources through neasures such as the creation of |and

15



devel opnent regul ations for a Conservation Subdivision form of
use and devel opnent in the area.

24. The Agricultural Reserve RVMA is made up of the
existing agricultural areas in the eastern and sout heastern
portions of the County. The Anmendnent contains policies that
call for the amendnent of the County’s Zoning and Land
Devel opment Regul ations to support, preserve, protect, and
encourage agricultural and ranching uses and activities in the
ar ea.

25. Finally, the Village/ Open Space RMA is the
centerpiece of the RVMA program It consists of |and outside
the USA that is planned to be the |ocation of m xed-use
devel opnents called Villages and Hanml ets. The Vill age/ Open
Space RMA is primarily the area where the increnent of growth
and devel opment associated with the | onger, 2050 planning
horizon wi Il be accommopdat ed.

26. Villages and Ham ets are formspecific, using
connect ed nei ghbor hoods as basic structural units that form
conpact, m xed-use, master-planned communities. Neighborhoods
provide for a broad range and variety of housing types to
accommodate a wide range of famly sizes and incones.

Nei ghbor hoods are characterized by a fully connected system of
streets and roads that encourage alternative nmeans of

transportation such as wal king, bicycle, or transit.

16



Permanent|ly dedi cated open space is also an inportant el ement
of the nei ghborhood form Nei ghborhoods are to be designed so
that a mpjority of the housing units are w thin walking

di stance of a Nei ghborhood Center and are collectively served
by Village Centers.

27. Village Centers are characterized by being
internally designed to the surroundi ng nei ghborhoods and
provide m xed uses. They are designed specifically to serve
the daily and weekly retail, office, civic, and governnent al
use and service needs of the residents of the Village.
Densities and intensities in Village Centers are higher than
i n nei ghborhoods to achieve a critical nmass capable of serving
as the econonic nucleus of the Village. Villages nust be
surrounded by | arge expanses of open space to protect the
character of the rural |andscape and to provide a noticeable
separation between Villages and rural areas.

28. Hanlets are intended to be designed as coll ections
of rural homes and |ots clustered together around crossroads
that may include small-scal e commercial devel opnents with up
to 20,000 square feet of space, as well as civic buildings or
shared anenities. Each Ham et is required to have a
public/civic focal point, such as a public park.

29. By clustering and focusing devel opnent and

popul ation in the Village and Ham et fornms, less land is

17



needed to accommdate the projected popul ati on and nore | and
is devoted to open space.

30. The Village/ Open Space RMA is an overlay and
i ncl udes FLUM desi gnations. According to the Amendnent, the
desi gnati ons becone effective if and when a devel opnent nmaster
plan for a Village or Haml et is approved for the property.
The Urban/ Subur ban, Agricultural Reserve, Rural
Heritage/ Estate, G eenway, and Econom c Devel opnment RMAs are
overlays only and do not include or affect FLUM designati ons.
For these five RMAs, the FLUM designation controls |and use,
and any changes in use that could be made by using the overl ay
policies of the Amendnent that are not consistent with the
| and's future | and use designation would require a | and use
redesi gnati on anendnent to the Plan before such use could be
al | owed.

c. Data and analysis in support of the anendnent

31. The County did an extensive collection and revi ew of
data in connection with the Amendnment. In addition to its own
data, data on wetlands, soils, habitats, water supplies, and
drai nage with the Sout hwest Florida Water Managenent District
(District) and the Florida Fish and WIldlife Conservation
Comm ssion (FFWCC) were reviewed. Data fromthe BEBR were
used in deriving popul ation and housi ng demand forecasts for

t he 2050 planning period. Transportation system nodeling was
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perfornmed using data fromthe | ocal Metropolitan Pl anning
Agency (MPA). The MPA uses the Florida State Urban
Transportation Mddel Structure (FSUTMS), which is comonly
used t hroughout the State for transportation nodeling and

pl anni ng purposes. Expert technical assistance was al so

provi ded by various consulting firnms, including the Urban Land
I nstitute, Analytica, Zi mrerman/Volk Associates, Inc., Urban
Strategies, Inc., Duany-Plater-Zyberk, datting Jackson,

Fi shki nd & Associ ates, Stansbury Resol utions by Design, and
Kunpe & Associates. |In addition, the Urban Land Institute
prepared a conprehensive report on the benefits of noving

t owar ds new ur bani st and smart growth forns east of Interstate
75 and a buil d-out 2050 planning horizon. Finally, topical
reports were prepared on each of the RMAs, as well as on
public participation, financial feasibility and fiscal
neutrality, market analysis, and infrastructure analysis.

32. In sum the data gathered, analyzed, and used by the
County were the best avail able data; the anal yses were done in
a professionally acceptabl e manner; and for reasons nore fully
expl ai ned bel ow, the County reacted appropriately to such
dat a.

D. Petitioners' Objections

33. Petitioners have raised a wi de range of objections

to the Amendnent, including a | ack of data and anal yses to
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support many parts of the Amendnent; flawed or professionally
unaccept abl e popul ati on and housing projections; a |ack of
need; the encouragenent of urban spraw; a |ack of

coordi nati on between the future |and uses associated with the
Amendnent and the availability of capital facilities; a flawed
transportation nodel; a |ack of meani ngful and predictable

st andards and gui delines; internal inconsistency; a failure to
protect natural resources; a |lack of economc feasibility and
fiscal neutrality; and inadequate public participation and

i ntergovernnmental coordination

a. Use of a 50-year planning horizon

34. Petitioners first contend that the Amendnent is not
in conpliance because it has a fifty-year planning time frame
rather than a five or ten-year tinme frame, and because it does
not have the sanme tine franme as the Plan itself.

35. Section 163.3177(5)(a), Florida Statutes, provides
that "[e]ach | ocal governnent conprehensive plan must include
at | east two pl anning peri ods, one covering at |east the first
5-year period occurring after the plan's adopti on and one
covering at |east a 10-year period." See also Fla. Adm n.
Code R 9J-5.005(4). However, nothing in the statute or rule
prohi bits a plan from contai ning nore than two pl anni ng
hori zons, or for an amendnment to add an additional fifty-year

pl anni ng period. Therefore, the objection is wthout nerit.
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b. Popul ati on and housi ng need projections

36. For a fifty-year plan, the County had to undertake
an i ndependent analysis and projection of future population in
the County. 1In doing so, the County extrapol ated from BEBR
medi um range 2030 projections and cal cul ated a need for 82,000
new homes over the 2050 period. Exam ning building permt
trends over the prior ten years, the County cal cul ated a high-
end projection of 110,000 new honmes. The County devel oped two
sets of estimates since it is reasonable and appropriate to
use nore than one approach to produce a range of future
projections. The County based its planning on the | ower
nunmber, but al so assessed water needs relative to the higher
number .

37. The data and sources used by the County in making
t he popul ati on and housi ng need projections are data and
sources commonly used by | ocal governments in making such
projections. The County's expert denographer, Dr. Fishkind,

i ndependent |y eval uated the nethodol ogi es used by the County
and pointed out that the projections canme fromthe BEBR ni d-
range popul ation projections for the County and that, over the
years, these projections have been shown to be reliably
accurate. The projections were then extended by |inear
extrapol ation and converted to a housing demand in a series of

steps which confornmed with good planning practices. The
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projections were al so doubl e-checked by | ooking at the
projected |l evels of building permts based on historical
trends in the previous ten years' tine. These two sets of
cal cul ations were fairly consistent given the lengthy tine
franme and the inherent difficulty in making |ong-range
forecasts.

38. Dr. Fishkind also found the extrapolation from 2030
to 2050 using a |linear approach to be appropriate. This is
because medi umterm popul ati on projections are |linear, and
extrapol ati on under this approach is both reasonabl e and
proper. Likewi se, Dr. Fishkind concluded that conparing the
projections to the projected | evel of building permts based
on historical trends is also a reasonable and acceptabl e
met hodol ogy and of fers anot her perspective.

39. Manasota-88's and Conpton's expert denographer,

Dr. Smith, disagreed that the County’s nethodol ogy was
prof essi onally acceptabl e and opined i nstead that the m d-
range 2050 housing need was 76,800 units. He evidently
accepted the BEBR ni d-range extrapol ati on done by the County
for the year-round resident popul ation of the County through
2050, but disagreed on the nunber of people associated with
the functional population of the County.

40. To cal culate the actual nunber of persons in the

County and the nunber of honmes necessary to accommpdate those
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persons, it is necessary to add the persons who reside in the
County year-round (the "resident population”) to the nunber of
people who live in the County for only a portion of the year
(the "seasonal population"). See Fla. Adm n. Code R 9J-
5.005(2)(e) (" The conprehensive plan shall be based on resident
and seasonal population estimtes and projections.") The BEBR
projections are based on only the resident population. The
County’s denographer assigned a 20 percent nultiplier to the
resi dent popul ation to account for the seasonal popul ation.
This multiplier has been in the Plan for many years, and it
has been used by the County (with the Departnent's approval)
in calculating seasonal popul ation for conmprehensive planning

pur poses since at | east 1982.

41. Rather than use a 20 percent multiplier, Dr. Smith
extrapol ated the seasonal popul ation trend between the 1990
census and the 2000 census and arrived at a different nunber
for total county housing demand. Even so, based on the fifty-
year time frame of the Amendnment, the 2050 housi ng denmand
nunber estimated by Dr. Smth (76,800 units) is for al
practical purposes identical to the nunber projected by the
County (82,000). Indeed, Dr. Fishkind opined that there is no
statistically significant difference between the County's and

Dr. Smith's projections.
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42. Section 163.3177(6)(a), Florida Statutes, requires
that "[t]he future | and use plan shall be based upon surveys,
studi es, and data regarding the area, including the amunt of
| and required to accommpdate anticipated growth [and] the
proj ected popul ation of the area.”™ The "need" issue is also a
factor to be considered in an urban sprawl analysis. See Fla.
Adm n. Code R 9J-5.006(5)(g)1. (urban sprawl may be present
where a plan designates for devel opnent "uses in excess of
denonstrated need").

43. There is no allocation ratio adopted by statute or
rule by which all conprehensive plans are judged. The
County's evidence established that the allocation ratio of
housi ng supply to housing need associated with the best-case
scenario, that is, a buildout of existing areas and the
maxi mum possi bl e number of units being approved in the
Villages, was nearly 1:1. Adding the total nunber of
remai ni ng potential dwelling units in the County at the tine
of the Amendnent, the total anmount of potential supply for the
2050 period was 82,500 units. This ratio is nore conservative
than the ratios found in other conprehensive plans determ ned
to be in conpliance by the Department. |In those plans, the
ratios tend to be nuch greater than 1:1.

44, Petitioners objected to the ambunt of allocation,

but offered no independent allocation ratio that should have

24



been foll owed. Instead, Manasota-88's and Conpton's expert
undert ook an i ndependent cal cul ati on of potential units which
resulted in a nunmber of units in excess of 100,000 for the
next twenty years. However, the w tness was not capabl e of
recal ling, defending, or explaining these cal culations on
cross-exam nation, and therefore they have been given very
little weight. Moreover, the witness clearly did not factor
the transfer of density units or the limtations associ ated
with the transfer of such units required by the policies in

t he Amendnment for assenbling units in the Villages.

45. G ven these considerations, it is at least fairly
debat abl e that Sarasota 2050 is based on rel evant and
appropriate popul ati on and housi ng need projections that were
prepared in a professionally acceptable manner using

pr of essi onal |y accept abl e nmet hodol ogi es.

c. Land use suitability

46. Petitioners next contend that the identification of
the RMAs is not based on adequate data and anal yses of |and
use suitability. In this regard, Section 163.3177(6)(a),
Florida Statutes, requires that future |and use plans be
based, in part, on surveys, studies, and data regarding "the

character of undevel oped |land.” See also Fla. Adm n. Code R
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9J-5.006(2), which sets forth the factors that are to be
eval uated when fornul ating future | and use designati ons.

47. The Anmendnent was based upon a | and use suitability
anal ysi s which considered soils, wetlands, vegetation, and
archeol ogical sites. There is appropriate data and anal yses

in the record related to such topics as "vegetation and

wildlife," "wetlands,"” "soils,"” "floodplains,"” and "historical
and archeol ogical sites." The data were collected and

anal yzed in a professionally acceptable manner, and the
identification of the RMAs reacts appropriately to that data
and anal yses. The County's evidence denonstrated that the

| ocati ons chosen for the particular RMAs are appropriate both
as to location and suitability for developnent. It is at

| east fairly debatable that the Anmendnment is supported by

adequat e data and anal yses establishing | and use suitability.

d. Urban sprawl and need

48. Petitioners further contend that the Amendnent fails
to di scourage urban sprawl, as required by Florida
Adm ni strative Code Rule 9J-5.006(5), and that it is not
supported by an appropriate denonstration of need. Need is,
of course, a component of the overall goal of planning to
avoi d urban spraw

49. The energing devel opnent pattern in the northeast

area of the County tends toward | arge-|lot devel opnent. Here,
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the RMA concept offers a mi xture of uses and requires an
overall residential density range of three to six units per
net devel opable Village acre, whereas npost of the same
residential areas of the County presently appear to have
residential densities of one unit per five acres or one unit
per ten acres. |If the Villages (and Hanl ets) are devel oped
according to Plan, they will be a nore desirable and usef ul
tool to fight this large-lot |and use pattern of current
devel opnent and constitute an effective anti-urban spraw

al ternative.

50. Petitioners also allege that the Amendment will
all ow urban spraw for essentially three reasons: first,
there is no "need" for the RVA plan; second, there are
insufficient guarantees that any future Village or Ham et wll
actually be built as a Village or simlar new urbanist-type
devel opnent; and third, the Amendnment will result in
accel erated and unchecked growth in the County. The nore
per suasi ve evidence showed that none of these concerns are
justified, or that the concerns are beyond fair debate.

51. The Amendnent is crafted with a |evel of detail to
ensure that a specific new urbanist form of devel opnment occurs
on | and designated as Vill age/ Open Space | and use. (The "new
urbanistic form' of devel opnent is characterized by wal kabl e

nei ghbor hoods that contain a diversity of housing for a range
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of ages and famly sizes; provide civic, comrercial, and
of fice opportunities; and facilitate open space and
conservation of natural environnents.) The conpact, m xed-use
| and use pattern of the Villages and Haml ets is regarded as
Urban Villages, a devel opment form desi gned and recogni zed as
a tool to conmbat urban spraw .

52. "New town" is defined in Florida Adm nistrative Code
Rul e 9J-5.003(80) as follows:

“"New town" means a new urban activity
center and community designated on the
future land use map and |l ocated within a
rural area or at the rural-urban fringe,
clearly functionally distinct or
geographically separated from existing
urban areas and other new towns. A new
town shall be of sufficient size,

popul ati on and | and use conposition to
support a variety of econom c¢c and soci al
activities consistent with an urban

desi gnation. New towns shall include basic
econom c activities; all major |and use
categories, with the possible exception of
agricultural and industrial; and a
centrally provided full range of public
facilities and services. A new town shal
be based on a master devel opnent pl an, and
shall be bordered by | and use designations
whi ch provide a clear distinction between
t he new town and surroundi ng | and uses.

53. fhe Vi || age/ Open Space RMA is consistent with and
furthers the concept enbodied in this definition, that is, the
creation of an efficient urban | evel of m xed-use devel opnent.
Urban Villages referenced in the Rule are also a category and

devel opnent form expressly recognized to conbat urban spraw
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54. The Village/ Open Space RMA policies include the
types of |and uses allowed, the percentage distribution anpong
the m x of uses, and the density or intensity of each use.
Villages nust include a m x of uses, as well as a range of
housi ng types capabl e of accommodati ng a broad range of famly
sizes and incones. The non-residential uses in the Village,
such as comercial, office, public/civic, educational, and
recreational uses, nmust be capable of providing for nost of
the daily and weekly retail, office, civic, and governnent al
needs of the residents, and nust be phased concurrently with
the residential devel opment of the Village. The policies set
the m ni mum and maxi num size for any Village devel opnent.

Ot her policies establish standards for the m ni mum open space
out si de the developed area in the Village. The m nimm
density of a Village is three dwelling units per acre, the
maxi mum density is six dwelling units per acre, and the target
density is five dwelling units per acre. An adequate m x of
non-resi dential uses nust be phased with each phase or
subphase of devel opnent. The nmaxi rum anmount of commerci al
space i n Nei ghborhood Centers is 20,000 square feet. Village
Centers can be no nore than 100 acres, the maxi num amount of
commerci al space is 300,000 square feet, and the m ni mum si ze
is 50,000 square feet. The Town Center nmay have between

150, 000 and 425,000 square feet of gross |easable space.

29



Vil | ages nust have sufficient anounts of non-residential space
to satisfy the daily and weekly needs of the residents for
such uses. Percentage m ninmuns and maxi nuns for the |and area
associated with uses in Village Centers and the Town Center
are al so expressed in the policies.

55. Haml ets have a maxi num density of one dwelling unit
per acre and a m ni mum density of .4 dwelling unit per acre.
The maxi mum anmount of commercial space allowed in a Hamet is
10, 000 square feet. The nunber of potential dwelling units in
the Village/ Open Space RMA is limted to the total nunber of
acres of land in the Village/ Open Space and G eenway RMAs t hat
are capable of transferring devel opnent rights. Calculations
in the data and anal yses subnitted to the Departnment, as well
as testinony at the hearing, set this nunber at 47,000-47,500
units once | ands designated for public acquisition under the
County’s ESLPPP are properly subtracted.

56. To take advantage of the Village option and the
al | owabl e densities associated with Villages, property owners
in the Village/ Open Space RMA nust assenble units above those
al l owed by the Plan's FLUM desi gnation by acquiring and
transferring devel opnent rights fromthe open space, the
associ ated greenbelt and G eenway, the Village Master Plan
and other properties outside the Village. The neans and

strategy by which transfer sending and receiving areas are
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identified and density credits are acquired are specified in
t he Amendnent .

57. There are three village areas (South, Central, and
North) in the Village/ Open Space RVA, and the amendnment limts
t he nunmber of Villages that may be approved in each of the
areas. In the South and Central Village areas, a second
vill age cannot be approved for fifteen years after the first
village is approved. The amount of village devel opment in the
South Village nmust al so be phased to the construction of an
i nterchange at Interstate 75 and Central Sarasota Parkway. In
the North Village area, only one village nay be approved. In
addition, to further limt the anmount and rate of approvals
and devel opment of Villages, village rezoni ngs and naster
pl ans cannot be approved if the approval would cause the
potential dwelling unit capacity for urban residential
devel opnent within the unincorporated county to exceed 150
percent of the forecasted housing demand for the subsequent
twenty-year peri od.

58. To eval uate the housing demand for the subsequent
twenty-year period, anong other things, Policy VOS2.1(a)?2.
sets forth the following itens to be considered in determ ning
housi ng demand:

Housi ng demand shall be cal cul ated by the

County and shall consider the nmedi um range
popul ati on projections of the University of
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Fl orida’ s Bureau of Econom c and Busi ness
Research for Sarasota County, projected
growmth in the Municipalities and
residential building permt activity in the
Muni ci palities and uni ncorporated County.

59. Petitioners contend that Policy VOS2.1 is an ill egal
popul ati on met hodol ogy. However, the County established that
the Policy merely sets forth factors to be considered and does
not express a specific nethodology. The County’s position is
consistent with the | anguage in the policy.

60. Petitioners also contend that the policy is vague
and anbi guous because the outcone of the application of the
factors is not ordained (since weights are not assigned to
each factor), and because building permt activity is not a
valid or proper factor to consider in making housing demand
projections. The evidence establishes, however, that the
factors are all proper criteria to consider in making housing
projections, and that a fixed assignment of weights for each
item woul d be inappropriate. In fact, even though Manasot a-
88's and Conpton's denographer stated that building permt
activity is not an appropriate factor to consider, he has
witten articles that state just the opposite.

61. The County al so established that Sunter County (in
central Florida) had exam ned and used buil ding pernit

activity in projecting population in connection with their
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conprehensi ve plan, and had done so after consulting with BEBR
and receiving confirmation that this factor was appropriate.
That building permt activity denonstrated that popul ation
proj ections and housing demand were higher in Sunter County

t han BEBR was
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projecting at the time, and that Sunter County’ s own
projections were nore accurate than BEBR s projections.

62. Petitioners essentially claimthat the County should
only use BEBR s nedi um range projections in calculating future
housi ng needs. However, the evidence does not support this
contention. Future housing need is determ ned by dividing
future popul ati on by average household size. Because BEBR s
medi um popul ation projections for a county include al
muni ci palities in the county, they nust always be nodified to
refl ect the unincorporated county. Moreover, BEBR s
projections are the result of a methodol ogy that first
extrapol ates for counties, but then adjusts upward or downward
to match the state popul ation projection. A projection based
on this mediumrange projection, but adjusted by |local data,
| ocal information, and |ocal trends, is a nore accurate
i ndi cator of popul ation, and therefore housing need, than
sinply the BEBR county-w de medi um range projection.

63. At the sane tinme, future conditions are fluid rather
than static, and the clear objective of Policy VOS2.1 is to
proj ect housing demand as accurately as possible. Assigning
fixed weights to each factor would not account for changing
conditions and data at particular points in tine and would be
nore likely to lead to inaccurate projections. As specified

in Policy VOS2.1, the factors can properly serve as checks or
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bal ances on the accuracy of the projections. Gven that the
clear intent of Policy VOS2.1 is to |limt housing capacity and
supply, accurately determ ning the housing demand is the

obj ect of the policy, and it is evident that the factors
shoul d be flexibly applied rather than fixed as to val ue,

wei ght, or significance.

64. There is al so persuasive evidence that the RVA
amendnments can be reasonably expected to inprove the Plan by
provi ding an anti-sprawl alternative. Florida Adm nistrative
Code Rule 9J-5.006(5)(k) directly addresses this situation in
t he foll owi ng manner:

If a | ocal governnment has in place a
conprehensi ve plan found in conpliance, the
Departnent shall not find a plan amendnent
to be not in conpliance on the issue of

di scouragi ng urban sprawl solely because of
preexisting indicators if the amendnent
does not exacerbate existing indicators of

urban sprawl within the jurisdiction.
(enphasi s added)

65. Petitioners did not offer persuasive evidence to
refute the fact that the RMAs would inprove the existing
devel opnent pattern in the County. While Petitioners alleged
that the Amendment allows for the proliferation of urban
sprawml in the formof |owdensity residential devel opnent, the
evi dence shows, for exanple, that the County's current
devel opnent pattern in the USA has an overall residential

density between two and three units per acre. The Rural
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Heritage/ Estate and Agricultural Reserve RMAs may maintain or
reduce the existing density found in the Plan by the transfer
of devel opment rights. The three to six dwelling units per
net devel opable residential acre required for Village
devel opnent in the Village/ Open Space RMA, coupled with the
Amendnment's specific policies directing the |ocation of higher
density residential uses, affordable housing, and non-
residential uses, provide neaningful and predictable standards
for the devel opnent of an anti-sprawl |and use form They
al so provide a density of focused devel opnent that di m nishes,
rat her than exacerbates, the existing potential for spraw
found in the Plan.

66. In reaching his opinions on urban spraw, Mnasot a-
88's and Conpton's expert indicated that he only assessed the
gquestion of spraw in light of the thirteen primary indicators
of sprawl identified in Florida Adm nistrative Code Rule 9J-
5.006(5)(g). Unlike that Ilimted analysis, the County's and
the Departnment's w tnesses considered the sprawl question
under all of the provisions of Chapter 163, Florida Statutes,
and Florida Adm nistrative Code Chapter 9J-5 and concl uded
that the Amendnent did not violate the urban spraw
prohi bition. As they correctly observed, there are other
portions of the law that are critically relevant to the

anal ysis of spraw in the context of this Amendnent. Urban
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vill ages described in Florida Adm nistrative Code Rule 9J-
5.003(80) are a category and devel opnent form expressly

desi gned to conbat urban sprawl. In addition, Florida

Adm ni strative Code Rule 9J-5.006(5)(l) recogni zes urban
vill ages and new towns as two "innovative and flexible" ways

in which
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conprehensi ve plans may di scourage the proliferation of urban
spraw .

67. The nore persuasive evidence establishes that the
Village formcontained in the Amendment wi |l di scourage urban
sprawml . The types and nmix of |and uses in the amendnent are
consistent with Florida Adm nistrative Code Chapter 9J-5 and
will serve to discourage urban spraw. Therefore, it is at
| east fairly debatable that the Anendnent does not exacerbate
exi sting indicators of urban spraw within the County and
serves to discourage the proliferation of urban sprawl. It is
al so beyond fair debate that the Amendnment describes an
i nnovative and flexible planning and devel opnent strategy that
is expressly encouraged and recogni zed by Section
163.3177(11), Florida Statutes, and Florida Adm nistrative
Code Rule 9J-5.006(5)(l) as a nmeans to avoid and prevent
spraw .

e. Natural resource protection and wetl ands i npacts

68. Petitioners next allege that the Amendnent fails to
protect natural resources, as required by Florida
Adm ni strative Code Rules 9J-5.006(3)(b)4. and 9J-5.013(2) (b)
and (3)(a) and (b).

69. At a mininmum by providing for a G eenway area,
clustering of devel opnment, |arge open space requirenents,

wildlife crossings, floodplain preservation and protection,
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greenbelts and buffers, transfers of devel opment rights

pl aci ng hi gher val ue on natural resources, best managenent
practices, and the encouragenent of devel opment in the RVA
pattern, the RVA plan creates a |l evel of natural resource

protection greater than the County’s existing Plan.

70. Though Petitioners disagreed with the extent and
breadth of the protections afforded by the Anendnent, they
could only point to one area where protections may not be as
significant as in the Plan: wetland inpacts in Villages where
the Village Center is involved. On this issue, Policy VOSL.5
provi des that:

The County recogni zes that prevention of
urban sprawl and the creation of conpact,

nm xed-use devel opnent support an inportant
public purpose. Therefore, the approval of
a Master Devel opnent Plan for a Village may
permt inmpacts to wetlands within the
Village Center itself only when it is
determ ned that the proposed wetl and i npact
i's unavoi dable to achieve this public

pur pose and only the m ni mum wetl and i npact
is proposed. Such approval does not
elimnate the need to conply with the other
wetland mtigation requirenents of the

Envi ronmental Techni cal Manual of the Land
Devel opment Regul ati ons, including the
requirement for suitable mtigation. The
Board of County Comm ssioners will review
such proposals on a case-by-case basis as
part of the Master Devel opment Plan review
process.

71. Contrary to Petitioners' clains, the Policy does not

encourage wetl and destruction. Inpacts to wetlands wth
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appropriate mtigation are allowed under this policy only when
t he i npact is "unavoidable" and "the m ni numinpact is
proposed."” The term "unavoi dable inpact” is not an ambi guous
termin the area of wetland regulation. It is not unbridled
in the context of the policy, nor is it anbi guous when
properly viewed in the context of the overriding concern of

t he amendnent to "preserve environnmental systens." The term
"unavoi dabl e inpact” is used and has application and neani ng
in other wetl and regul atory prograns, such as the federal

Cl ean Water Act and the regulations inplenmenting that |aw.
Regul ati ons based on "unavoi dabl e inmpacts,” both in this
policy as well as in the state and federal regul ations, can be
applied in a |awfully meani ngful way.

72. Considering the policies regarding environnmental
systens, habitats, wildlife, and their protection, especially
when read in conjunction with the protections required in the
Pl an, the Anendnent as a whole reacts appropriately to the
data and can be expected to afford protection of natural
resources.

73. The Greenway RMA was based on data and anal yses that
generated a series of environnental resource overlays, that
when conpl eted, conprised the Greenway RVMA. The overl ays
| ayered public lands, rivers and connected wetl ands,

preservation | ands, ecol ogically valuable | ands associ at ed
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with the Myakka River system naned creeks and fl ow ways,
wet | ands connected to such creeks and fl owways, |ands |isted
as environnmental ly sensitive under the County’'s ESLPPP, | ands
deenmed to be of high ecol ogical value, and appropriate
connections. The evidence establishes that the staff and
consul tants revi ewed and consulted a w de range of
prof essionally appropriate resources in analyzing and
desi gnati ng the G eenway RMVA

74. Manasot a-88 and Conpton al so contend that the
Greenway RMA is inadequate in the sense that the RMA does not
include all appropriate areas of the County. This claimwas
based on testinony that the Greenway did not include certain
areas west and south of Interstate 75 in the Urban/ Suburban
and Econom c Devel opnent RMAs, as well as a few conservation
habitats (preserve areas) set aside by Devel opnent of Regi ona
| npacts or restricted by conservation easenents. However, the
preserve areas and conservati on easement properties will be
preserved and maintained in the same fashion as the G eenway,
so for all practical purposes their non-inclusion in the
Greenway is not significant. The area |ocated south of
Interstate 75 was found to be the Myakka State Forest, which
is in the planning jurisdiction of the City of North Port.

75. Manasota-88's and Compton's witness (an enpl oyee of

the FFWCC) al so advocated a slightly different greenway plan
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for fish and wildlife resources, which he considered to be a
better alternative than the one selected by the County. The
wi t ness conceded, however, that his alternative was only one
of several alternative plans that the County could properly
consider. In this regard, the County’s Greenway RMA reacts to
data on a nunber of factors, only one of which is fish and
wildlife. One inportant factor disregarded by the w tness was
the influence of private property rights on the designation of
areas as greenway. Wiile the FFWCC does not factor the rights
of property owners in its identification of greenways, it is
certainly reasonabl e and prudent for the County to do so.
This is because the County’s regulatory actions may be the
subj ect of takings clainms and damages, and its pl anning
actions are expected to avoid such occurrences. See 8§
163.3161(9), Fla. Stat.

76. Petitioners also alleged that the |ack of specific
inclusion of the term"A-E Fl ood Zone" in the G eenway
desi gnation criteria of Policy GS1.1 does not properly react
to the data and anal yses provided in the G eenway Fina
Support Docunment. (That policy enunerates the conponent parts
of the Greenway RMA.) Any such omi ssion is insignificant,
however, because in the G eenway RVA areas, the A-E Flood Zone
and the areas associated with the other criteria already in

Policy GS1.1 are 90 percent coterm nous. In addition, when an
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application for a master plan for a Village is filed, the
master plan nust specifically identify and protect flood plain
areas. At the same time, through fine tuning, the devel opnent
revi ew process, the open space requirenents, and the
negotiation of the planned unit devel opnent master plan, the
remai ning 10 percent of the A-E Flood Zone will be protected
li ke a greenway.

f. G eenway crossings

77. The Greenway RMA is designed in part to provide
habi tat and corridors for novenent of wildlife. 1In the
initial drafts of the Anendnment, future road crossings of the
Greenway were |ocated to mnimze the ampunt of G eenway
traversed by roads. After further review by the County, and
consultation with a FFWCC representative, the nunmber of
crossings was reduced to el even.

78. The road crossings in the Arendnent are not great in
l ength, nor do they bisect w de expanses of the G eenway. All
of the proposed crossings traverse the Greenway in areas where
the Greenway is relatively narrow. O the eleven crossings in
the Greenway, three crossings presently exist, and these
crossings will gain greater protection for wildlife through
the design requirenments of Policy GS2.4 than they woul d under
the current Pl an.

79. Petitioners also expressed concerns with the wording
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of Policy GS2.4 and contended that the policy was not specific
enough with regard to how wildlife would be protected at the
crossings. The policy provides that

Crossings of the G eenway RVA by roads or

utilities are discouraged. When necessary

to ensure the health, safety and wel fare of

the citizenry, however, transportation

corridors within the G eenway RVA shall be

designed as limted access facilities that

include multi-use trails and prohibit non-

enmer gency stopping except at designated

sceni ¢ viewpoints. Roadway and associ at ed

utility corridors shall be designed to have

m ni mal adverse inpacts to the environnment,

i ncluding provisions for wildlife crossings

based on accepted standards and including

consi deration of appropriate speed |limts.

80. Accordingly, under the policy, wildlife crossings

must be designed to facilitate m ni mal adverse inpacts on
w ldlife, and such designs nust be "based on accepted
standards.” While Petitioners contended that what is required
by "accepted standards” is vague and anbi guous, the County
established that this |anguage, taken individually or in the
context of the policies of the Amendnent, is specific and
cl ear enough to establish that a crossing nust be properly and
prof essionally designed for the target species that can be
expected to cross the Greenway at the particular location. It
was al so appropriate to design the crossing at the tine of the

construction of the crossing to best react to the species that

will be expected to cross. Although Petitioners disagreed
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that the policy was acceptable, their witness agreed that it
is essential to know what species are inhabiting a particular
area before one can design a wildlife crossing that wll
protect the wildlife using the crossing. He further
acknow edged that he typically designs crossings for the
| argest traveling species that his data indicates will cross
t he roadway.

81. In deciding where to |ocate roads, as well as how
t hey shoul d be designed, crossings for wildlife are not the
only matter with which the [ ocal governnment nust be concerned.
| ndeed, if it were, presunably there would |ikely be no roads,
or certainly far fewer places where autonobiles could travel.
To reflect legitimate planning, and to reasonably react to the
data gathered by the |ocal government, the County’ s road
network should reflect recognition of the data and an effort

to bal ance
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the need for roads with the inpacts of themon wildlife. The
Amendnment achi eves this purpose.

82. In summary, Petitioners have failed to show beyond
fair debate that the crossings of the G eenway do not react
appropriately to the data and anal yses, or that the policies
of the crossings are so inadequate as to violate the statute
or rule.

g. Transportation planning

83. Manasot a-88 and Conpton next contend that the data
and anal yses for the transportation planning omt trips,
overstate the potential intensity and density of |and uses,
and understate trips captured in the Villages.

84. The transportation plan was based on use of the
FSUTMS, a nodel recommended by the State and wi dely used by
transportation planners for trip generation and nodeling for
conprehensi ve plan purposes. In developing the transportation
pl an, the County relied upon resources fromthe Hi ghway
Capacity Manual, the Transportati on Research Board, and the
I nstitute of Transportation Engineers. It also reviewed the
data and anal yses based on the nodeling perforned in Septenber
2001 in the Infrastructure Corridor Plan, an earlier
transportation plan used by the County. To ensure that the
2001 nmodel was still appropriate for the Amendnent, the County

conducted further review and anal yses and determ ned that the
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nodel i ng was reasonable for use in connection with the
Amendnment even though the intensity of devel opnent eventually
provided for in the Villages was | ess than had been anal yzed
in the nodel.

85. The evidence supports a finding that the data was
the best available, and that they were evaluated in a
prof essi onally acceptable manner. The evidence further shows
that the Amendnent identifies transportation system needs, and
t hat the Anmendnent provides for transportation capital
facilities in a tinely and financially feasible manner.

86. Transportation network nodeling was perfornmed for
the County both with and wi thout the 2050 Anendnent. Based on
the nodeling, a table of road inprovenents needed to support
t he Amendnent was made a part of the Amendnent as Tabl e RMA-1.
Because the nodeling factored nore residential and non-
residential devel opnent than was ultimtely authorized by the
Amendnent, the identification of the |evel of transportation
i npacts was conservative, as were the inprovenents that would
be needed.

87. Manasota-88 and Conpton correctly point out that the
i nprovenents contained in the Amendnment are not funded for
construction. Even so, this is not a defect in the Amendnent
because the inprovenents are not needed unl ess property owners

choose to avail thenselves of the 2050 options; if they do,
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they will be required to build the inprovenents thensel ves
under the fiscal neutrality provisions of the Amendnent.
Further, the County’'s CIP process noves inprovenments fromthe
five-to-fifteen year horizon to the five-year CIP as the need
ari ses. Thus, as devel opnent proposals for Villages or
Ham ets are received and approved in the areas east of [-75,
specific inmprovenents would be identified and provided for in
t he devel opment order, or could be placed in the County’s
appropriate ClPs, as needed. The inprovenents necessary under
t he Anmendnent can be acconmmpdated in the County’s nor nal
capital inmprovenents planning, and the transportation system
associ ated with the Anendnent can be coordinated with
devel opnent under the Anendnment in a manner that will assure
that the inpacts of devel opment on the transportati on system
are addressed. It is noted that the Amendnent requires
addi tional transportation inmpact and inprovenent analysis at
the time of master plan submttal and prior to approval of
t hat pl an.

88. Accordingly, the Anmendnment satisfies the
requi rements of Chapter 163, Florida Statutes, and Florida
Adm ni strative Code Chapter 9J-5 for transportation planning.
The County used the best avail able data and reacted to that
data in a professionally appropriate way and to the extent

necessary as indicated by the data. As noted above, the
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transportation inpacts and needs were conservatively
projected, and the County was |ikely planning for nore
facilities than would be needed. It is beyond fair debate
that the Amendnent is supported by data and anal yses.

h. Uilities

89. Manasota-88 and Conpton al so contend that the
Amendnent is not in conpliance because the policies relating

to capital
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facilities are not supported by data and anal yses, and that
there is a lack of available capital facilities to neet the
demand.

90. The County analyzed data on water supplies and
demands and central wastewater facilities needs under the
Amendnent. The data on water supplies and demands were the
best avail able data and included the District water supply
plan as well as the County's water supply master plan. The
data were analyzed in a professionally acceptabl e manner and
t he conclusions reached and incorporated into the Amendment
are supported by the analyses. The utilities system for water
and wast ewat er has been coordinated in the Anmendnment with the
County’s CIP in a manner that will ensure that inpacts on the
utilities are addressed.

91. The County established that there are nore than
adequate perm ttable sources of potable water to serve the
needs associated with the Anendnent, and that the needed
capital facilities for water and wastewater can reasonably be
provi ded through the policies of the Arendnment. The evi dence
showed that the Amendnent provides for capital facilities for
utilities in a tinely and financially feasible manner.

92. The total water needs for the County through the
year 2050 cannot be permitted at this tinme because the

District, which is the permtting state agency, does not issue
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permts for periods greater than twenty years. Also, there
nmust be a denonstrated demand for the resources within a 20-
year time frame before a permt will issue. Nonetheless, the
County is part of a nulti-jurisdictional alliance that is

pl anning for long-termwater supplies and permtting well into
the future. It has also nerged its stormmvater, utilities, and
natural resources activities to integrate their goals,
policies, and objectives for |ong-termwater supply and
conservati on purposes.

93. No specific CIP for water or wastewater supplies and
facilities was adopted in the Anendnent. The County currently
has water and wastewater plans in its Capital |nprovenent
El ement that will acconmopdate growth and devel opnent under the
| and use policies of the Plan. Fromthe |list contained in the
Capital | nprovenment El enent an inprovenent schedule is
devel oped, as well as a nore specific five-year CIP. Only the
|atter, five-year programidentifies funding and construction
of projects, and the only projects identified in the Capital
| mpr ovenrent El enent are projects that the County nust fund and
construct.

94. Because of the optional nature of the Amendnent,
supplies and facilities needed for its inplenmentation wll
only be capabl e of being defined if and when devel opnent under

t he Amendnent is requested. At that time, the specific
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capital facility needs for the devel opnment can be assessed and
provided for, and they can be made a part of the County’s
normal capital facilities planning under the Plan's Capital
Facilities Chapter and its related policies. Policy VOS 2.1
conditi ons approval of Village devel opment on denonstrating
the availability and permtability of water and other public
facilities and services to serve the devel opment. Further,
t he Amendnent provides for timng and phasing of both Villages
and devel opnment in Villages to assure that capital facilities
pl anni ng, permtting, and construction are gradual and can be
accommodated in the County's typical capital inprovenent plan
programs. Most inportantly, the fiscal neutrality policies of
t he Amendnent assure that the County will not bear financi al
responsibility for the provision of water or the construction
of water and wastewater capital facilities in the Village/ Open
Space RMA. Supplies and facilities are the responsibility of
t he devel opers of the Villages and Hanml ets that will be
served. Additionally, Policy VOS3.6 requires that al
irrigation in the Village/ Open Space RMA (which therefore
woul d include Villages and Ham ets) cannot be by wells or
pot abl e water sources and shall be by non-potabl e water
sources such as stormwater and reuse water.

95. The supplies and i nprovenents that will be

associ ated with the optional devel opnment allowed by the
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Amendnent have been coordinated with the Plan and can be
accommodated in the County's nornmal capital inprovenent

pl anning. Through the policies in the Anendnent, the water
and wastewater facility inpacts of the Amendnent are
addressed. Indeed, due to the fiscal neutrality policies in
t he Amendnent, the County now has a financial tool that wll
make it easier to fund and provi de water and wastewat er

facilities than it currently has under the Plan.

96. Finally, to ensure that capital facilities are
properly programed and pl anned, the Anmendnment al so contains
Policy VOS2.2, which provides in pertinent part:

To ensure efficient planning for public
infrastructure, the County shall annually
monitor the actual growth wi thin Sarasota
County, including devel opment within the
Vil | age/ Open Space RMA, and adopt any
necessary amendnments to APOXSEE in
conjunction with the update of the Capital
| nprovenents Program

97. It is beyond fair debate that the capital facilities
provi sions within the Anmendnment are supported by adequate data
and anal yses, and that they are otherwi se in conpliance.

i. Financial feasibility and fiscal neutrality

98. The Capital Inprovenent Elenent identifies
facilities for which a | ocal governnent has financi al

responsi bility, and for which adopted | evels of service are
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requi red, which include roads, water, sewer, drainage, parks,
and solid waste.

99. Manasota-88 and Conpton chall enge the "financi al
feasibility" of the Amendnent. As noted above, there is
significant data and anal yses of existing and future public
facility needs. The data collection and anal yses were
conducted in a professionally acceptable manner. The evidence
shows that as part of its analyses, the County conducted a
cost-benefit analysis of the Village devel opnent and
determ ned that Village and Haml et devel opnment can be fiscally
neutral and financially feasible. Dr. Fishkind also opined
that, based upon his review of the Anmendnent, it is
financially feasible as required by the Act.

100. Policy VOS2.9 of the Amendment provides in part:

Each Village and each Ham et devel opnment
within the Village/ Open Space RMA shal
provi de adequate infrastructure that neets
or exceeds the |levels of service standards
adopted by the County and be Fiscally
Neutral or fiscally beneficial to Sarasota
County Governnent, the School Board, and
residents outside that devel opnent. The
intent of Fiscal Neutrality is that the
costs of additional |ocal government
services and infrastructure that are built
or provided for the Villages or Hamlets
shall be funded by properties within the
approved Vil l ages and Hanl ets.

101. Policies VOS2.1, VOS2.4, and VOS2.9 provide that

facility capacity and fiscal neutrality nust be denonstrated,
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and that a Fiscal Neutrality Plan and Procedure for Monitoring
Fiscal Neutrality nmust be approved at the tine of the nmaster
pl an and again for each phase of developnent. |In addition,
under Policy VOS2.9, an applicant's fiscal neutrality analysis
and plan nmust be reviewed and approved by independent econom c
advi sors retained by the County. Monitoring of fiscal
neutrality is also provided for in Policy VOS2. 2.

102. Finally, Policy VOS2.10 identifies comunity
devel opnent districts as the preferred financing technique for

infrastructure needs associated with Vill ages and Ham ets.

103. The evidence establishes beyond fair debate that
the policies in the Amendnent will result in a system of
regul ations that will ensure that fiscal neutrality will be
acconpl i shed.

j. Internal inconsistencies

104. Manasota-88 and Conpton further contend that there
are inconsistencies between certain policies of the Amendnent
and other provisions in the Plan. [If the policies do not
conflict with other provisions of the Plan, they are
considered to be coordinated, related, and consistent.

105. Conflict between the Amendnent and the Plan is

avoi ded by inclusion of the follow ng | anguage in Policy
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RMVAL. 3:

| f a property owner chooses to take

advant age of the incentives provided by the
Sarasota 2050 RMA, then to the extent that
there may be a conflict between the
Sarasota 2050 Resource Managenent Area
Goal , Objectives and Policies and the other
Goal [s], Objectives and Policies of
APOXSEE, the Sarasota 2050 Resource
Managenent Area Goal, Objectives and
Policies shall take precedence. The other
Goal s, Objectives and Policies of APOXSEE

i ncluding, but not limted to, those which
relate to concurrency managenent and

envi ronnental protection shall continue to
be effective after the adoption of these
Resour ce Managenment Area Goal, Objectives
and Policies.

106. As to this Policy, Manasota-88'"s and Conpton's
claimis really nothing nore than a preference that the Plan
policies should al so have been anmended at the sanme tinme to
expressly state that where there was a conflict between
t hensel ves and the new Amendnment policies, the new Anendnent
woul d apply. Such a stylistic difference does not anount to
t he Amendnent's not being in conpliance. Therefore, it is
fairly debatable that the Amendnent is internally consistent
with other Plan provisions.

k. Public participation and intergovernnental

coordi nati on

107. Petitioners next contend that there was inadequate
public participation during the adoption of the Anmendnent as

well as a |ack of coordination with other governnental bodies.
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Ayech al so asserted that there were inadequate procedures
adopted by the County which resulted in | ess than full
participation by the public. However, public participation is
not a proper consideration in an in-conpliance determ nation.
I n addition, the County has adopted all required procedures to
ensure public participation in the amendnent process.

108. The County had nunmerous meetings with the
muni ci palities in the County, the Council of Governnents (of
which the County is a nenber), and neetings and correspondence
by and between the respective professional staffs of those
| ocal governnents. The County also met with the Hospital
Board and the School Board. The evidence is overwhel m ng that
t he County provided an adequate | evel of intergovernnental
coordi nati on.

. Regional and state conprehensive pl ans

109. Petitioners have alleged violations of the state
and regional policy plans. On this issue, Mchael D
McDaniel, State Initiatives Adm nistrator for the Departnent,

est abl i shed t hat
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t he Anmendnment was not in inconsistent with the State
Conmprehensive Plan. His testinmony was not inpeached or
ref uted.

110. Petitioners' claimthat the Amendnent is not
consistent with the regional policy plan is based only on a
report prepared by the Sout hwest Fl orida Regi onal Pl anning
Counci|l (SWFRPC) at the Amendnent’s transmittal stage. There
was no evidence (by SWRPC representatives or others) that the
report raised actual inconsistencies with the SWRPC regi onal
policy plan, nor was any evidence presented that the SWRPC
has found the amendnent, as adopted, to be inconsistent with
its regional plan.

111. There was no persuasive evidence that the Anendnent
is either in conflict with, or fails to take action in the
direction of realizing goals or policies in, either the state
or regional policy plan

m O her objections

112. Finally, all other objections raised by Petitioners
and not specifically discussed herein have been consi dered and
found to be without nerit.

E. County's Request for Attorney's Fees and Sancti ons

113. On April 5, 2004, the County filed a Mtion for
Attorneys Fees and Sanctions Pursuant to F.S. § 120.595

(Motion). The Motion is directed primarily against Ayech and
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contends that her "clainms and evidence were w thout foundation
or relevance,"” and that her "participation in the proceeding
was 'primarily to harass or cause unnecessary delay, or for
frivol ous purpose.'" The Mtion also alleges that Manasot a- 88
and Conpton "participated in this proceeding with an intent to
harass and del ay the Anmendnment fromtaking effect.” Replies
in opposition to the Motion were filed by Petitioners on Apri
12, 2004.

114. The record shows that Ayech aligned herself (in
terms of issues identified in the Pre-Hearing Stipul ation)
with Manasota-88 and Compton. While her evidentiary
presentation was remarkably short (in contrast to the other
Petitioners and the County), virtually all of the issues
identified in the parties' Pre-Hearing Stipulation were
addressed in some fashion or another by one of Petitioners’

w tnesses, or through Petitioners' cross-exam nation of
opposi ng witnesses. Even though every issue has been resol ved
in favor of Respondents (and therefore found to be either
fairly debatable or beyond fair debate), the undersigned
cannot find fromthe record that the issues were so irrelevant
or without sone evidentiary foundation as to fall to the |evel
of constituting frivolous claims. Accordingly, it is found
that Petitioners did not participate in this proceeding for an

i Nproper purpose.
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CONCLUSI ONS OF LAW

115. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569, 120.57(1), and 163.3184(9),

Fl ori da Statutes.

116. The parties have stipulated that Petitioners
reside, own property, or own or operate a business within the
County, and that they submtted oral or witten coments,
obj ections, or recomendations to the County before the
chal | enged anmendnent was adopted. Therefore, Petitioners are
af fected persons and have standing to bring this action.

117. Section 163.3184(9), Florida Statutes, provides
t hat when the Departnent has rendered a notice of intent to
find a conprehensive plan provision to be in conpliance, as it
did here, those provisions "shall be determ ned to be in
conpliance if the | ocal governnent's determnation is fairly
debatable.” Thus, Petitioners nust bear the burden of proving
beyond fair debate that the chall enged anendnents are not in
conpliance. This neans that "if reasonabl e persons could
differ as to its propriety,” a plan amendnent nust be uphel d.

Martin County v. Yusem 690 So. 2d 1288, 1295 (Fla. 1997).

Or, as another court has stated, where there is "evidence in
support of both sides of a conprehensive plan anendnment, it is

difficult to determ ne that the County's decision was anything
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but 'fairly debatable."™ Martin County v. Section 28

Partnership, Ltd., 772 So. 2d 616, 621 (Fla. 4th DCA 2000).

118. Based upon all of the evidence, Petitioners have
failed to establish beyond fair debate that the amendnents are
not supported by adequate data and anal yses, that they are
vague and fail to provide predictable standards, that they
conflict with other Plan provisions, or that they are
ot herwi se not in conpliance, as alleged in their Petitions.

119. Finally, the County's Mdtion for Attorneys Fees and
Sanctions under Section 120.595(1), Florida Statutes, should
be denied. Likew se, Manasota-88's and Conpton's Mtion to
Stri ke Sarasota County's Proposed Recommended Order is denied.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usions
of Law, it is

RECOVMENDED t hat the Departnment of Community Affairs
enter a final order determ ning that the Sarasota County plan
amendnment adopted by Ordi nance No. 2001-76 on July 10, 2002,

is in conpliance.
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DONE AND ENTERED this 14th day of May, 2004, in

Tal | ahassee, Leon County, Florida.

(‘
R EEE———

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of May, 2004.

ENDNOTES

1/ Unl ess otherwi se noted, all future references are to
Fl orida Statutes (2002).

2/ The word "Apoxsee" is a Sem nole Indian word meani ng
t onor r ow.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this mtter.
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